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LADIES AND GENTLEMEN, 

The combination of the recent fuel- and food-crises, the financial crisis still here, the climate crisis to come, the overall "trust" crisis and their broad and deep effects on almost everyone (including the very poor), is exactly the type of wake-up call, even the pain,which we needed and if learned from and more importantly acted upon, it may lead to long term gain for all.  

The years 2008/9 are very much characterised by "emergency treatment" in Intensive Care, with much emphasis on stabilising the patient, applying band-aid, eliminate bad business-drivers and corporate governance. I 

However, in 2010 we will enter a year of  "reconstruction" with focus on i.a. government exit-strategies and deleveraging, rebuilding trust, international governance. In this perspective we must clearly recognise our global interdependencies and shared interests with respect to the scarcities and issues of the "public good", including natural resource depletion, ecosystems' degradation, biodiversity loss. Even if COP15 will not result in the "long, loud, legal" climate-deal originally strived for, the debate on issues beyond the traditional economy and climate has intensified already, as these issues needs to be inevitably(!) resolved. Moreover, human rights, climate injustice, economic & legal inequalities and exclusion need urgent attention as they are potentially explosive, perhaps in the form of next global crisis as per Malthus and Marx combined (sept/october 2015?).  

We have entered the Age of Sustainability, Responsibility & Accountability in a triple context, with equal importance to the economy, nature, humanity. The transformation to create the better world for all, which we should aspire, requires a combination of (1) smart governments, (2) sustainable, or rather "long term oriented, smart" business, (3) engaged civil society (by challenge and collaboration): these are imperatives rather than oxymorons. 

How can the rule of law rather than unduly refrain, enable us to sensibly and sensitively be a "force for good", whereby we must show humility, as our ability to predict and/or "make" the future as a rational, linear process is limited, and also mired with many obstacles, such as legacy issues, vested interests. Can the law and its makers be effective in a (often perceptions' driven) reality with increasing diversity, dynamics, volatility, complexity, vulnerability, with converging formal and informal local economies in the developing countries, further complicated by the expensive lessons of the financial/economic crisis causing for some time stretched public finances, lower economic growth and reduced employment expectations (even social unrest) of many people, both in the North and the South. 

The key word is respect: will we be able to create, against all of today's odds, a global civil society with qualified national and international institutions, which can effectively address the major issues at hand, while at the same time respecting and giving space to diversity in all its cultural, religious and gender dimensions, but also between governments, business and civil society.  

It is our framework of principles and rules to effect this. Governments in their legislative role increasingly recognise that for law to be fit for purpose, early,active involvement of all stakeholders, including business, is required. Conversely, the private sector needs to engage also even more, not only for short term issues, but increasingly for the medium to long term. Business does not make profit in isolation, it is earning value because of all its stakeholders. 

The other key word is trust; with respect to the financial crisis, we got it all sensationally wrong: practicioners, supervisors, rating agencies, auditors, academia. Restoring trust in institutions, markets, business- and political leaders will take time, domestically and even more internationally. In an era of urgent global issues to be addressed, international  cooperation is currently affected by domestic priority self-interest. 

So what do we need in such uncertain, fragmenting environment: definitely not more, but, yes, better law and regulations, better enforcement, more binding international agreements. It would set the stage for civil society and business to act. But we need also more "soft law" around which legislators, companies, civil society may ralley. Soft law, like codes of conduct, have the advantage of being developed "bottom-up", purpose-fit and company/sector-specific, flexible. It may lead to window dressing, but regulations may cause regulatory arbitrage. Compliance with soft law, monitored by an engaged society/stakeholders may also be very effective, if the challenges are real and effective. 

One such important "soft law" structure are the inter-governmental OECD Guidelines for Multinational Enterprises. The 2010 Review of  these Guidelines will offer an important and urgently needed opportunity to strengthen the standards' scope, international scale, compliance and enforcement hereof.  

Scope: investment nexus, value chain responsibility, clarified applicability to industrial, service and financial sectors, public disclosure requirements, parent company responsibility for subsidiaries, human rights, are among the important issues to be further sharpened.  

Scale, the Guidelines are "short" on home countries and "long" on host countries, causing an un-levelplaying field for companies with corporate headquarters in OECD or Adhering Countries. It is important that at least all BRICS countries will join (Brasil does already) to ensure an international  level-playing field for internationally operating companies. 

Compliance, much more needs to be done to promote the OECD Guidelines throughout the business community: its "controlled", mediation-oriented process offers a constructive avenue to hear complaints from affected stakeholders and deal with those on a consensual basis.  

Enforcement, the independence and professionality of the National Contact Points in each of the countries should be strengthened (possibly similar to the Dutch or UK models); also, the threshold for complaints should be lowered by eg. offering part-funding from governments to parties whose complaint has been qualified as eligible (whereby materiality of the complaints clearly prevails over representativeness); in this context, home governments should make it known that implementation of any mediation agreement will be monitored by it and that a Final Statement if no such agreement would reached due to unwillngness of the company, is politically  not appreciated. 

To further strengthen the governance around issues related to corporate social responsibility, or rather Environmental, Social, Ethical and Governance (ESEG)issues, national legislation should be introduced requiring companies in general terms to adopt: 

mandatory self-regulation: define for itself (and possibly in part-cooperation with the sector in which it is operating) its business principles, its embedment of CSR/ESEG  principles and practices in its operations (by way of its governance, staff-training, KPI's; value-chain applicability), analytics/indicators, approval procedures, targets, performance, verification by assurance-providers. Such standards may be based on the Guidelines, ILO-standards, UN Global Compact, (in future) ISO26000, Earth Charter, and more sector-specific on the Equator Principles for banks, Principles for Responsible Investment (PRI; for long term investors), and similar standards in other sectors. Companies should be required to have their own, independent grievance procedure to allow stakeholders to challenge and itself to learn. SME's, core drivers of international trade, may consider to organise this collectively in their own sector. 

public reporting: to strengthen accountability, the company should be required to publish its standards and achievements. This public reporting may be done on the basis of GRI, the Global Reporting Initiative, which is the worldwide leading disclosure indicator-setter for non-financial reporting. More standardised non-financial/ESEG reporting would also enhance risk-analysis and comparability by third parties such as banks, equity analysts, rating agencies. External assurance provision should be recommended. 

In conclusion: in a dynamic, multistakeholder-engaging society, with an important and urgent public agenda "mandatory self-regulation and public disclosure" on CSR/ESG issues to be the core of a CSR-Law to be adopted, would be an effective bridge between traditional "hard law" and the types of business voluntarism during the last 10 years which were well-intended, served their purpose, but need to become stronger and more urgently into effect in view of the major issues in the international public domain. 

THANK YOU 
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